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IN THE UNITED STATES BANKRUPTCY COUYRT

FOR THE NORTHERN DISTRICT OF TEXAS Sep 12 m
FORT WORTH DIVISION ﬂl
. M«s;au' o

INTERLINK HOME HEALTH
CARE, INC., DEBTOR

MEMORANDUM OFPINION AND ORDER

Before the Court are the juestions of (1) the appropriate venue as between this district

CHAPTER 1]

IN RE: § %\J
§ CASE NO. 02-45210-DML
-§
§

and the Distrlet of Delaware for the administration of the chapter 11 cases of Interlink Home
Health Care, Inc. (“Interlink™ and {3 subsidiaries (the “Interlink Subsidiaries™); and (2) whether
chapter 11 cases filed in the District of Delaware by Phoenix Group Corporation (“Phocnix”") and
its wholly owned subsidiary. Americare Manggement, Inc. (“Americare” and, together with
Phoenix. the “Phoenix Dobtors™) can and should be wransferred to this district pursuant to FEp. R.
BANKR. P, 1014. The Court heard evidence and argument on these issues on September 4, 2002,
As the venue issuc is presented by motion, the C;)ud will additionally consider prior proceedings
in the cases of Interlink and the Interlink Subsidiaries. This memarandum opinion and order
constitwas the Court's ‘findings of fact and conclusions of law, FED. R. BANKR. P. 7052 and
9014. ;
I. Background

Interlink and the Imterlink Subsidiaries are in the business of providing home health carc.
Their largest source of revenue is the United States Department of Health and Human Services
(“HHS"). HHS is also Interlink’s largest unsecurod creditor. Phoenix is a publicly held
company which canducts business through subsidiarics including Americare. Both Phoenix and

Americare are holding companics,
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Prior to the commencement of lnlcrlink'S chapter 11 casc, all of its issued. and
outstunding common stock was sold by Gary Humberson (“IHumberson'™) to Americare. At that
time substantially all of the ussets of Interlink were pledged 10 secure loans from both DVI
Business Credit Corporation ("DVI™) and Health Care Indusiry lFund. Lid. ("HCIF"). While
Interlink remains indebted to DVL! afer ‘sale of the stock by Humberson to Americare, HCIF
conveyed 1o Intrepid ol Texas, Inc. (‘*intrcpid‘."). its rights agginst Interlink. Among the items
transferred by HCIF to Intrepid were a siock cerlificate in the name of Humberson representing
the total number of issued and outstanding sharcs of common stock of Interlink and a five page
Pledge Agraement (the *Pledge Agreement™) béaring Humberson's signaturc. |

The Pledge Agreement provides thut “Pledgor [Humberson] hercby delivers to Securcd
Party certificales evidencing, and grants to the Secured Party a . . . Security Interest in, the
Collatoral [Interlink’s stock}, accompanied by stock powers . . .." (Pledge Agreement, 42). The
Pledge Agreenicnt also provides that no portion of the collatcral may be sold without the secured
pany’s wrilicn consent (Pledge Agreement, §4.3). A sale violating this covenant constitutes an
event of default under the Pledge Agreement.

[n Y7 of the Pledge Agreement, the sccured party is named as pledgor's (Humberson's)
proxy with power to vote the Interlink stock upon the occurrence and during the continuation of
an event of default. Appended as Exhibit A 1o the Pledge Agreement is an Iitevocable Stock
Power for the benefit of Medcapital Funding I éorpomlion ("Medcap™) signed.by Humberson.
The Court has been informed, but does not at this time find, that Medcap was a predccessor of

HCIF,

]
¢

' DVI is party 1o cash collateral and financing ordets in the cases of Inteclink and the Interlink subsidiaries,

Interlink Memorandum Opinlon and Order Page 2
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Because Humberson did not obtain HCIF‘S wntten consent 10 a sale ot; his stock to
Americare,” the Pledge Agreement was in default at the e Intrepid acquired HCIF's loans to
Interlink. Following purchase of HCIF's position, Intrepid therefore undertook te exercise its
rights as Humberson's proxy under the Pledge‘Agrccmcm to vote the Interlink stock and elect a
new board of dicectors for Interlink. |

Afler inttial sparring with Am?ricare in state court, the dircctors elected by Intrepid
authorized Interlink Lo file 2 case under chapter 11 of the Banknuptey Code, which it did_ in this
Court on July 16, 2002, Americare then filed a motion asking for various forms relief, including
dismissal of Interlink s chapter 11 case. Americare took the position that the Pledge Agreement 4
was not valid and therefore Intrepid could not exercise the proxy granted thereby. Accanding to
Amgcricare, since Intrepid could not vote Interlink's stock, the directors who authorized the
chapter 11 (iling had not been properly elected. and the bunkruptey filing was void.

The Count conducted hearings on Americare's motion on July |8 and 19, 2002. During
the hearings [lumberson initially testificd that the signuture on the Pledge Agreement was not
his, Upon being confronted with the original documcat, however, he admitted 1o his signature
but testified he had never signed the Pledge Agreement. Although Humberson inferred that the
page bearing his signalure had been appended 10 a. new document, Americare failed to provide
sufficient evidence to overcome the prima facie validity of the Pledge Agreement, Accordingly,
by Order entercd July'24, 2002 (the “July 24 Ordar"), premised on findings announced in open

court on July 19, 2002, the Court overrulod Americare’s motion® without prejudice to Americare

* Inorder to sell the stack to Amcricarc, Humbergon purpartedly executed a lost stock ailidavit.

} Because of the unigue problems presented by the contést over control, the Court alse directed aﬁpoinnnenl ol
examiner to ossist in preserving Intectink’s going voncem valug and the staws quo ante. William Burke. Esq. (the
. f‘Exnminer"l was thereafter appoinied, ) .

[nterlink Memoerandum Opinion and Order “ Page 3
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or Intrepid commencing further proceedings to address (ntrepid’s right 10 vote Imerlink’s stock
or Americare’s ownership of the stock. Since that ruling the parties have maintained or filed the
following adversary proceedings in this Court;

1. Complaint No. 02-4196 - Amcricare Management, Inc. vs. Intrepid of Texas. Inc.

2, Complaint No, 02:4200 - Intrepid of Texas, Inc. vs. Americare Management, Inc.
3. Complaint No. 02-4213 - Interlink Home Health Carc Inc. vs. Americare

Management Inc and Ronald Lusk
The partics also pursued litigation in state court. Apparently in part to stop the slale coun
litigation, on August 21, 2002, Phoenix and Americare filed chaprer 11 petitions in the District of

Dclawarc. Besides bringing a halt 10 the state court litigation, the Phoenix and Americare filings

stopped pending litigation in this Court. Intrepid and Interlink promiptly filed a motio in the
bankruptcy court for the District of Delaware pursuant to FLD. R. BANKR. P. 1014(n) (the
“Delaware Molion™) asking that the Phoenix and Ameri.carc cascs be transferred to this distriet,
The Delaware Mation remains pending af this writing.

Al an August 23, 2002 status conference, the Court observed that the jssue of venve might
ultimately be resolved such that the cases of Interlink gnd the Interlink Subsidiaries would be
moved to Dqlsware.‘ Betause of a difference in case law between the Fifth Circuit and the Third

Circuit,” the Court's statement prompted HHS (0 withhold payments due to Interlink and the

*  The Court ulso noled that the Phoenix and Americare: cases mighs be transferred to Texas, or al} cases might be
administered in the districts of their filing.

*  Compare In re University Med. Ctr., 973 F.2d 1065, 107¥ (34 Cir. 1992) (concluding that recoupment of
Medicarc overpayments from different cost years is o violation of the automatic stay), with, United Stares
Abatement Corp. v. Mobil Exploration and Producing U.5.. Inc. (/7 re United States Ahatcment Corp.). 79 F.Ad
393, 398-400 (Sth Cir. 1996) (emploving broad interpretalion of recoupment doctring). See alse In re AHN
Homecare, LLC, 222 B.R. 804, 811-12 (Banks, N.D. Tex. 1998) (declining to follow Third Circult's resteicrive
approach to recoupnient of Medicare overpayiments, and ullowite reenipment of overmaynwents froe prior cost
vears against currenl cost yeur), '

Interiink Memoraﬁdﬁm 6i;inion and Ordcr o Pige 4
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Interlink Subsidiaries. Since this put In_tcrlink‘s very survival in jeopardy, the Courl convened
another status conference on August 29, 2002, Followinyg that hearing, pereciving that it was
critical to address the venue issues as soon as possible, the Court entered a Memorandum Orcder
(the “August 29 Order™) directing that Americare, HIIS and Interlink. inter alia, would have
until 4:00 p.m. on August 30, 2002. 10 file in this Court any motion pursuant to Fep. R. BANKK.
P. 1014 regarding the venue of the chapter 11 cases of Interlink, Americare and Phoenix. The
Court also set a hearing for Septcmber 4, 2002 on any such motions as might be filed,
Il, Positions of the Parties
HHS, the Phocnix Debtors, and Interlink filed, respectively, the following papers prior to
the September 4, 2002 hearing:
1, Bankruptcy Rule 1014 Motion to Transfer Venue {the “HHS Motion™);
2. Response of the Phoenix Group Cotporation and Americarc Munagement, Inc. to '
Moation of Tommy Thompson, Secretary of the United States Department of '
Health and Human Services, to Transfer Venue and Cross-Motion, Pursuant to
Bankruptcy Rule 1014(b), for Transfer of Venue of Chapter 11 Cases of Interlink
Home Health Care, (nc. er ul. to the District of Delaware (the “Phoenix Motion™);
and . i
3. Debtors” Response to the Phocnix Group Corporution und Amcricare
Management, Inc.’s Cross-Motion. Pursuant to Bankruptcy Rufe 1014(b). for
Transfer of Venue of Chaper 11 Cases of Interlink Home Health Care, Inc., et al.
to the District of Delaware; and Response and Limited Objection to Motion of
Tommy Thompson, Secrctary of the United States Department of Health and
Human Services, to Transfer Venue (the “Interlink Response™)
At the Scptember 4, 2002 hearing, the parties al] bnasentcd argument to the Court, and Interlink -

provided the testimony of the Examiner and Karen Stevens, one of its Count~approved outside

accountants.

Intertink Memarandum Oplnion and Order - Page 5
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A, HHS

By the HHS Motion, HHS asks that this Court iransfer the Phoenix and Americare
chapter 11 cases to this disirict. HHS argucs that Americare asserts an affiliate relationship with
[nterlink (which by extension makes Phocnix gn alTiliate of lnterl_!nk). HHS further argues that,
Interlink having filed the first bankruplcy"petitit)n, this Court may thus direct, pursuant to Fgp.
R. BaNKR. 1014(b), that the Phomixland Americare cases be transferred from Delaware to
Texas, HHS gocs on to ¢ite the connections of Intcrlink and the Interlink Subsidiarics to Texas
and arpues that it is important that administration of their eases occur here even if Americare
ullimately succceds in regaining contral of Interlink.

B. Phoenix and Americare

In the Phoenix Motion, the Phoenix Debtors asked that the Court transfer the eases of
Interlink and the Interlink Subsidiarics to Delaware, At the September 4, 2002 hearing, however,
the Phoenix Deblors indjcated they wished to withdeaw that request for relief.‘. Instead, Phognix
and Americare urged the Court to defer any decision 1o transfer their cases o Texas. They arg:,uc
the Court should first address the question of who controls lmerlink — that is, whether Intrepid or
Americare is the proper entity to vote the common stoék of Interlink. Only after determining
that issue should the Coust address whether the Americare and Phoonix cascs should be moved.
C. [nterlink

Intorlink, in the Inerlink Responsc, denies that Americare is its affiliate.” Accordingly, it

argues that Rule 1014(b) is not applicablc. On (he other hand, Interlink suggests that the Court

¢ “The Court ncverthelesk sddresscs the question of the Proper venue for Interlink in Saetion IV.B 2 below.

" Both Interlink and the Phoenix Debtors take the position that Americere would not be an affiliate of Interlink
cven though Americare owns the stock of Inicrliok unless Americare also can vote that stock. Though the
Court in the August 29 Order natcd that Intrepid and Americare disputed each other's ownership of the
Interlink stock, this was a mischaracterization of the situstion. lorepid and lnterlink do not appear to question
that Hummherson transferred his rights in the stock to Amnericare (in faet, under the Pledge Agreement, it is »

Interlink Memorandum Qpinion and Order . Page 6
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invoke 11 US.C. § 105 wgether with Rule 1014(5) to order wransfer of the Phoenix and
Americare cases (o this district or altematively, that the Court recommend that the Delaware
bankruptcy court order such a transfer or “proceed as cxpeditibusly as possiblc™ 1o rule on the
Delaware Motion.

The Interdink Response zlso argue's that, under applicable case law, its venue is proper
and most appropriate in this district. A; the September 4, 2002 hearing, Interlink's evidence and
argument were lurgely in supporl of this point.

IIL. Issves
The Court is presented with three {ssucs it must address:
A. May a bankruptcy court direct ;notl1er bankruptcy court to transfer to it a case
pursuant to FED. R. BANKR. P, 1014(a) and 11 U.5.C. § 105?
B. Does FeD. R. BANKR. P. 1014(b) apply iq the instant casc?

C. If it has the power to do so, should the Court order the wransfer of the Phoenix and
Amcricare cases to this disirict?* :

1V. Dfscussion

Resolution of the issues before (he Court depends on the proper interpretation of Fen. R.
BANKR. P. 1014, Rule 1014 states: .
‘Rule 1014, Dismissal and Changs of Venue.

(a) Dismissal and Transfer of Cases.

sale as opposed to an attempred sale that is an event of default). Thus. coptrery te the deseription of facts in
the August 29 Order {but consigtent with its oral findings of Jule 19 and the July 24 Order). the difference
between the parties is limited to Intrepld’s right  vote the stock. as Totrepid does not claimi to have forechosed
on it. The Court’s erroneous staterntnls in the August 29 Order were not relevant (o the decretal portions of
thal order but may have led the parties to mistake the Coun’s understanding of the issue poscd in councction
with the Intetlink stock.

Because of the Court's declsion, it heed not address whether it should recommend that the Delaware court

transfer the Phocnix and Amwericare ¢ases 10 this distiet. The Court is distinctly uncomlortable with the
concept of recomumending a specifle course of action to another hankrupicy judge.

futertink Memerandum Opinion and Order . Papge 7
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(1) Cases Filed in Proper District. If a petition is filed in a proper district, on

timely motion of a party in interest. and after hearing on notice 10 the
petitioners, the United States trustee, and other entities as directed by the
court, the case may be transferred to any other distriet if the count
determines that the transfer is in the interest of justice or for the
convenience of the parties.

(2)  Cases Filed in Improper District, If a petition is filed in an improper

district, on timely motion of a party in inlerest and afler hearing on notice
to Lhe petilioners, the United States trustee, and other entities as directed
by the court, the case may be dismissed or transferred 1 any other district
if the court determines that transfer is in the interest of Jjustice or for the
convenience of the parties.

(v)  Procedure When Petitions Invelving the Same Debtor or Related Debtors
Are Filed fn Different Courts. If petitions commeneing cases undor the Code
are filed in different disiricts by or against (1) the same debtor, or (2) a
parncrship and one or more of its general partners, or (3) two or mare general
partners, or (4) a debtor and an affiliate. on motion filed in the distriet in which
the petttion filed first is pending and after hearing on notice to the petitioners, the
United States srustee, and other entities as directed by the court, the court may
determine, in the interest of justice or for the convenience of the parties, the
district or districts in which the case or cascs should proceed. Except as otherwise
ondered by tha court in the disirict in which the petition filed first is pending, the
proceedings on the other petitions shall be stayed by the courts in which they have
been filed until the determination is made.

Proper upplication of this rulc in the instant cise depends upon whether Americare and Interlink
arc affiliates under 11 U.S.C. § 101(2)(A).Y which states:
(2) “affilistc" means ~

(A)  entity thay direcily or indirectly owns, controls, or holds with power to
vote, 20 percent or more of the outstanding voting securitics of the debtor,
other than an entity that holds such securitics =

(i) in a fiduciary or agency capacity without sole discretionary power to
vote such sceuritics; or

[]
(iiy solely to secure a debt. if such entily has not in fact exercised such
power to vote;

Section 101(Z)(B) is the mirros Imase of thix provision and would be applied idemtically to show &
debtor is an affiliate of its 20% subsidiacy.

Interlink Memorsndum Opinton and Order Page 8
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1f there is not un affiliate relationship, any transfer o(l‘ venue must be under Rule 1014(a). If there
is such a relationship, subdivigion (b) of the rule is brought into play.
A.  Rule 1014(g)

The Court findg no basis in 11 U.S.C. '§ 105 for arrogating to itself the power lo direct
another court to transfer a case pursuanlt lo- Rulc 1014(a). Interlink has cited no cases 1o support
its argument that this Court may so acl The Court has found none, and the Court would be
hesitant to follow any (other than controlling) authority that provided it might engage in a
potential war of orders with another court aver the issue of venue. It is most unlikely, in light of
past decisions of the Fifth Circuit, that such a use of section 105 by this Courl would be
spproved on appeal.’’ The Court therefore holds that it may not order transfer of the Phoenix
and Americarc chapter 11 cascs from Dolaware to Texas pursuant to Rule 1014(a).

B. Rule 10]4(b)

If any change of venue is to occur in the Interlink, Phoenix and Amcricare cases, it will
have 10 be under the authority of Rule 1014(b)."" That rule will only apply if Interlink and
Americars are affiliates. If they are nol. this Cour need proceced no furthor.

Interlink agrees with Americare and Phoenix thal, in order for Americare and
Iuterlink to be affiliates, Americare must have the power 1o vote ;hc stock of Interlink. They

thus read the words “with power to vote™ in lll US.C. § 102(2)(A) as modifying the verbs

" Seee.g. Inre Oxford Mgmi., Inc., 4 F.3d 1329, 1334 (Sth Cir, 1993). See also United States v. Surtan, 786
F.2d 1305, 1308 (5th Cir. 1986) (section 105(a) does not suthorize the bankeupicy courts 10 create substantive
rights that are othcrwise unavailable under spplicable law, or constitute 2 roving commission o do equity): fn
re Texas Consumer Finance Corp., 480 F.2d 1261, 1265 (5th Cir. 1973) (powers granted by predecessor of
section 105(a) must be exercised in manney consistent with titls 1 ().

‘The Court docs have authority (10 order transfer of the Interlink caye (and those of the Interlink Subsidiaries) to
» Delawarc under Rulké 1014(a), but no pany secks that relief. . . . ‘

Interlink Memoranduns QOpinion and Order . Page 9
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“owns™ and “controls™ as well as the verb “holds™, Ir this interpretation is correct, then iq order
to now find an affiliate relationship between Americare and Interkink, the Count would bc
required to ignore its determination of July 19, 2002 that the Piedgo Agreement is prima facic
valid and Intrepid is entitled thercunder to vote the stock of Interlink. 12

The Court believes this is not thc.con'ecl reading of the section. Rather, §101(2)(A)
poses three conditions upon which afﬁlia;tiun maiy be premisod: (1) ownership of 20% or mare of
deblor’s voting securities; (2) cdntrol of 20% or more of debtor’s voling securities; or (3) the
holding of 20% or more of debtor’s voling securitics if the holder has the power Lo vota the
securities. In the case of ownership or control. the p.owur lo vote the securities i5 unnecessary to
establish an afTiliatc eclationship,'

a Plain Mcaning of § 101{ZHA)

The Supreme Court has repeatedly adjured that the first step in cons{ruing the

Bankruptcy Code is 1o laok 1o the plain meaning of the provision in question.."' Ia the instant
case, the Court considers it significant that there is a comma following the word “controls™, but
none preceding the words “with power ta vote,” Had Congress intended the latter clause to
epply 1o an entity that owned or controlled voting sceuritics, such a comma would have been
inserted. The Supreme Court, interpreting an identica) gramimatical construction in 11 U.S.C. §

506(b), concluded that the initial comma demonstrated a clear intent to separate the first noun

" gus suggests that the Count could rely o the assertionof an affiliste relationship with Intertink by

Amecicare. This, however, would still Tequire pretending the prior ruling en Americare's motion to dismiss
did not oceur. To do so would amount to the sort of logul legerdemain by which litigants seck to have their
cake and cat it lag, )

HHS, vnlikc Interlink, Phoenix snd Americare, concurs with this reading of the statyte,

¥ See ey. Union Bank v, Wolss. 502 US, 151, 161-62. 112 S.Cr 327, 533 (1991) tholding that the ther thay
Congress may not have forvseen all of the £onsequences of a statutory enactment is not a sufficicnt veason for
refusing to give effect o the statute's plain mesning); United States v. Ron Paly Enterpriscs, Inc., 489 LS.

235, 241, 109 5.Ct 1026, 1030 (1989) (msk of resolving dispute over meaniag of section 506(h) began where
- all such inquiries must begin: with the language of the swutue itsell).

Interlink Memorandum Opinion and Ofder ) Page 10
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clause (in that case “intercst on such claim”) fr‘;»m the modifier (“provided for under the
agrcement”)."* The absence of a comma betwezn the secoind noun clause (“any reasonable foes,
costs, or charges™) required that the latter be read together with the modifier.'® In § 101(2)(A),
comparable punctuation dictates that the elause “with power to vole™ applics only to the verb
“holds™, . ;

Construction of other deﬁnilio;ls conlirms this conclusion. Thus in the definition of
“attorney™ in § 101(4)," the phrase “authorized under upplicablc law to practicc law"” is set off
from the term “partnership™ to make it applicable to the other types of entity listed in the
section.” See also the definition of “indenture™ in § 101(23),"

b. Onigins of § 101 (2)(A) .

A review of (he origins of & 101(2) is also helpful, The Bankruptcy Code’s definition of
“affiliate” first appears in the Commission on Bankruptcy Laws of the United States (the
“Commission Report”). The definition of “aflilime™ given in the Commission Report is an
adaptation of former bankruptcy rule 901(3), adopted for use with the Bankruptcy Act.® Rule

901(3), which is virually identical to § 101{2)(A), was, in tum. derived from the definilions aof

" In Cnitedd States v. Ron Pojr Encrprises, Inc., 489 US. 235, 109 §.C1, 1026 (1989), the relevant portion of
section 306({b) was: “[Tlhere sholl b ullowed 1o the holder of such claim, interest on such claim. and any
reasonable foux, costs, or charges provided for under e agrecment under which such claim arose.”

" See Roa Pair. 489 LS. o1 24243, 109 S.C1 wt 1030-31.

Scetion 101(4) ceads: “'attorney’ means atorney, prolessional law association, corporation,

Or partnership, authorized under applicable bw to practice law.” 4

" See 2. /n re Desilets, 291 F.3d 925, 927 (6th Cir. 2002) (applying “authorized under applicabic law to
practice law" 10 sttorney™ for Pusposcs of § 101(4)).

' But see also § 101(6) (“as defined in Secrion 761 of this title” applying only 10 “commedity optinns dealer™)
and § 101(4) (“In a foreign proccedings™ apparently modifying “trustee™. “adminlszramr® and “other
representative of an estate”, despite not being set off by commas).

*  HR. Doc. No, 93137, pt. 4, a1 S§0 n.4 (1973). .

Interlink Memorandum Opinion and Order Page 11
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“subsidiary company” anqg “affilintc™ under the Pu'blic Utility Hofding Campanyl Act of 1935
("PUHCA™)* and the definition of “subsidiary” in § 106(13) of the former Banknupicy Act,
Section 10U6{13) of (he Bankruptcy Act, when read in connection with former rule 901(3),
provides some indication of what the rule’s drafters intended 10 accompljsh. bcctlon 106(13)
defines 4 “subsidiary” us 2 corporation ‘the majority of whose stock baving power to vote is
owned. . .by {u debtor].” This Imguage clearly indigates that the operative requirement is
ownership of the voting stock. not the actual ability 10 voie the stock. Former bankruptcy rule
901(3) rends: “Affiliate . . . means . .. (B) a person who directly or indirectly owns, controls, or
holds with power to voe, 25 percent or more of the outstanding voling sccurities of the bankrupt
When viswed in the context of the issue at bar, the interplay of the definitions of
“subsidiary” and “affiliatc”™ is instructive, Here, Americare owns 100% of the voting stock of
Interlink and would bs Interlink's parent for purposes of section 106(13). On the ather hand,
because of the Pledge Agreament, Americare does not havc the power to vote the stock of
Interlink, and, as a result, would not be an affiliate of Interlink under rule 901(3) if the Court
were o adopt (he interpretation advocated by Interlink. Amcricare and Pheonix. It is most
unlikely that the drafiers of rule 901(3) imended that the parent of a 100% owned subsidiary
(within the meaning of section 106(13)) would not be an affiliate (within the meaning of rule
901(3)) of that same subsidiary even if the pamiu had pledged the stock to its lender and the
lender thereafter exercised the parent’s power 1o vote; ralhcr the ) pamm-subs:dmry rclationship

was inlended to be that of affiliates under the rule. As rule 901(3) is the source of the

M Seld. Sew also 2 COLLIER 0N BA\mumn 1101.02 (151h od. rov. 2002). Cases found by e Count
interpreting PUHCA's deflnitions of “rubsidiary company” or “affiliate™ neither support nop undermine the
- Cowrt's.interpretation of scction 101(2) of the Bankruptey Code. . .

Interlink Memorandum Opinion and Order Page 12
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Bankruptey Code definition of “afliliate™. the samé interpretation should be give;-n to section
101(2). This conforms to the discussion below of an owner'being an aMliate even if deprived of
voling rights, :

In explaining the origin of the Bankrupti:y Code’s dcﬁnitiqn of affiliate, the Commission
Report also refers to the definition of “coﬁ(rol" used in the Investment Company Act of 1940
(the “ICA™).® The ICA defines “conm.)I" as the power 10 exercise a controlling influence over
the management or policies of a company, unless such power is solely the result of an oflicial
position of such company.” imponantly, the definition of “control” cited 10 favorably in the
Commission Report does not require “a power to vote" for a party o be deemed in control. This
also weigh§ in favor of a reading of section 101(2) of the Bankruptcy Code that limiis “with a
power to vote™ to “hold” only.

e, Logical Jmpljcations of Constryction ol § 101(2)(A)

The construction proposed by Interlink, Phoenix and Americare would lead to illogical
results. To require that the “power to vote™ be toupled with ownorship or control in order for an
entity 1o meet the definition would render use of the words “directly or indirectly” in § 101(2)( A)
a virtual nyllity, since it is unlikely that an indirisct owner or controller of securities would have
the power lo vote them.™ An owner whose atock is subject to a voting trust or which is the
parent of a parent (c.g., Phoenix), would not satisfy the definition of an affiliate. Yet it is cerlain
that the term “affiliate™ was intended to be broad enough to include a parent of a parent, evep

though its immediate subsidiary, not it, would have the lega) power te vote the debtor’s stock.

T4
{1

15 US.C. § 80a-2(9),

The ICA then gocs on 1o set out certain pre.wmplioxis about control based on ownership of voting securities,

¥ The only court to have canstrued section |01{2)AJ adopicd the same inferpretation ay does this Court for this
reason, noting that “control™ must describe a condition diffecent 1ram holding “with g power w.vole™, [n re
Elephant Bar Restaurant, Inc., 20 B.C.D, 228.231 {W.D._Pa, |990),

Interlink Memorandum Opigivn and Order : Page 13
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Moreover, that the entity that owns a 'dcbto.r's stack happens to lose or surrender the
power 1o Vote the stock (while retaining ownership) should not change (hat entity’s status as an
affiliate.™ Besides excluding from the definition of affiliute whe bencficial owner of 20% of a
debtot’s voting stock, escribing such a result to the transfer of voling power would invite
manipulation of bankruptey powers, not 5nly in the area of venue, but also in other contexts,
such as recovery of insider preferences.

d. Application to the Instant Casc,

Based on the preceding anslysis, the éoun concludes that an entity that owns 20% or
more of the voting securities of a chapter 11 debtor is an affiliate of the debtor, whether or not it
has the power to vole those securitics. In the cse at bar, there is no dispute that Humberson sold
his stock to Americare. The issuc rather is whether Americare or Intrepid is the proper entity to
vote the stock. On these facts the Court must hald that Americare is an affiliate of Interlink,
FED. R- BANKR. P. 1014(b) therefore is applicable in this case,” and the Court must determine
Whether the chapter 11 cases of Phoenix and Americare should be teansicrred to this district.

2, houl ourt Order a Tragsfer of Venue in the t Cage?
In detcrmining whether the Phoenix and Americare cases ghould be transferrcd to this

district, the inquiry runs to whether that transfer will serve “the interest of justice or . . . the

*  And thereby a basis for insider samus. Ifa parent which executes a proxy ccases upon forleiting voling power
1o be an affiliate of its subsidiacy, the principal basis for its insider status would disuppenr as well. 11 US.C.§
101(32)(B) und (E).

®  Americare and Phocnix intimated that, as they have withdrawn their motion undee Rule 1014(b) and ns the
maotion by HHS has npt been vigorously prosecuted and is premiscd on dublous #rounds. the Court is not able
'o ur should not invoke that rule. Even if the Phocnix Motivn has been effectively withdrawn, the Coun
belicves (he WHS Motion is sufficient, Morcover, the Court arpuably could invoke Rule 1014(b) on its own

mation, See e.g. 9 COLLIER ON BANKRUFTCY $1014.02{2][b] {1 5th od. rev. 2002) (discussing a bankruptcy »

court's ahility tu invoke Rule 1014(a) sua sponre theough section 105(4)). -

luterllnk Memorzndum Opinlon and Order Page 14
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convenience of the partics.™  This inquiry must focus principally upon the Phoenix and
Amecricare cases, nol the Interlink case. The Court may, hawever, take into account the effect on
admiaistration of the cases of Interlink and the Interlink Subsidiaries in deciding betweaen 1he
alternatives of leaving the Phoenix and Americare cascs pcndix}g in Delaware (subjeet to the
Delaware Motion) or directing their traﬁsf‘er lor administration in this Coun, Moreover, the
propriety of maintaining venue in Texas for Interlink and the Interlink Subsidiaries is relevant
because, if Interlink’s stock (and so its management) is ultimately determined to be under the
contro} of Americare, a new move 10 administer Interlink and its upstrcamn affiliates in the same
court 1s likely (o be undertaken.

The Cour, therefore, considers relevant to the question before it the evidence presented
by Interlink on Scptember 4, 2002. This evidence showed that (1) most creditors of Interlink and
the Interlink Subsidisries arc lockted in Texas;? (2) interlink maintains its principal places of
business in Texas in cloge proximity to the Court; (3) a majorily of the wilqesses likely to be
Recessary to the Interlink case are located near this Court;™ (4) the assets and businesses of
Intetlink center on Texas; (5) the sdwinistration of the Interlink and Interlink Subsidiary cases
will be more cconomical here than in Delaware. The Court has considerable experience with
Interlink, having addressed the stock issuc, entered orders respeeling use of cash collateral and

financing, appointed an exuminer, considured the relations between HHS and Interlink, and

[
<

FED. R, BANXR. P, 1014(b).

* Aspoted by the court in /n »v Enron Corp.. et al. (Banks. 8.0.N.Y. Case No. 01-16D34(AJC)), the conveniencs
of the forum is as significant as the location of creditors.  Font Wonh, halfway beiween the east and west
coasts, served by Dallas/Fort Worth Airport and at or ncar the hub of four intcestate highways. certuinly is vne
of the most accessible cities in the United States,

®  In fect, in procecdings in the Interlink case. Americare has been an sctive participant, cuslly uble to produce itg
witnessed, most of whom live withio easy driving range of this Coust.
Interlink Memorandum Opiniow and Order ' Pape 18
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addressed a number of operational and administra(ﬁ-e questions. Under the tests adopted in
Mutter of Commonwealth Oil Reflning Co.. Inc., 596 F. 24 1239, 1247 (5th Cir. 1979), cert. den.
444 U.S. 1045 (1980) and its progeny (e.g, /u Re Moss, 249 B.R. 411 (BANKR. N.D. TEX. 2000)

and /n re the Consoliduted Companies, 113 B.R. 269 (Bankg. N.D. Tux. 1989)), there can be no

question that this Court is the proper — perhaps the only logical — venue for the chapter 11 cascs
of Interlink and the Interlink Subsidiarics.

Becuuso the Interlink cascs are best kept in the Northern District of Texas, the Court must

consider the effeet on efficiency of administration of these cases in its decision respecting
Phoenix and Americare. To the extent administration of the Phoenix and Americare cases in
Delaware would adversely affcet procecdings in this Court, the resulting prejudice to Interlink,
the Interlink Subsidiaries and their creditors niust be balanced against any inconvenience or
prejudice that might be suffered by Phoenix, Americare and their creditors if those cases are
transferred to this district.

Consideration of Commonwesith Oil Factors with Regpect to Phoenix Debiors

In determining whether the Phoenix and Americare cases should be transferred o

a

this district, the same factors are relevant as were'considered by the Fifth Circuir jn deciding the
Commonwealth Oi] case Thus, location of the Texas and Delaware forums vis-a-vis ()}
creditors, (2) the deblors, (3) witnesses and (4) assets must be considered as well s the efficient

edministration of the' Phoenix and Americare. estates and the necessity . for ancillary

administration given venue in either forum '

The Count has dctermined facts relevent o this

® o See e.§ Jnre Moss, 249 DR, 45 1,

274 (Bankr. N.D. Tex. [989);

425 (Dankr. N.D. Tex.
In re Fope Vinyards. 90 B.R

» Commouwealth Oil, 596 F. 2d a1 1247,

Interlink Memorandum Opinion and Order
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2000); fn re Consolidated Companiss. 113 B.R. 265,
. 252, 255 (S.D. Tex 1988),

-
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examination from the statements of counsel for lﬁe Phoenix Debtors and frorﬁ documents
vailable at the Delaware bankruptcy court's website,

Though incorporated in Delawarc, Phocenix, like Americare, has its principal placc of
business in Dallus, Of its 20 lurgest creditors, Phocnix lists seven from Texas (more than any
other state; no creditor on the twenty ldrgest list is from Delaware),  Amcricarc lists only
Interlink as a creditor. Ag discussed above, Americare has had no problem producing witnesses
in Fort Worth, and the Count mfers the convenience for witnesses would be as wel] served by
administration in the Fort Worth bankruptcy courl as in Delaware. Counsel hag represented 1o
the Court that Americure and Phoenix are holding companies with o dn‘ect operations. Thus
far, nothing has occurred in the Delawarc bankrupltcy court that would comphcatc transfer of the
two cases o Texas.

On the other hand, the Americare ¢ase, at leasl, is intertwined with the Imerlink case,
Besides the issue of voting control of Imerlink's sinck, Interlink has cumm@ced a voidablc
transfer action against Americare and alleges that Americare has “stolen™ employees and patients
from it (an allegation supported by the Examiner), If Americare’s case remains in Delaware,
resolution of theae issues will necessarily be in a forum remote from that in which one
contestant’s cases is pending — leading, as a practica} malter, to proceedings ancillary to either
Americare or Interlink’s chapter 11 ease. In sum, factors dependent on proximity favor transfer
to this district. As 0 efficient administration of the Phoenix and Americarc cuscs, the lack of
activity in Dclaware suggests little will. be lost from their removal from that district. The
presence of o many interested partics in Texas surely supports this distriel as a proper venue.

‘The Court concludes the cases of the Phoenix Debtors cases will not be adverscly affecled by a

. Interlink Memorandum Opinion and Order Page 17
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transfer to Teaas. Indeed, there js obvious advantage to having ajl cases and adversary

proceedings pending in the same court.

b, Effect on Interlink

As this Coun indicated in lhc August 29 Order, the inconvenience of litigating in
another forum is a minor factor in the venue decision. In the case at bae, howcw, er, the disputes
between Americare and Interlink affect the very operation of Interlink's business, The
subsidiaries of the two entities compete in at least some geographical arcas with one another for
patients, independent Providers and employees.

The filing in Delawarc by Phocnix and Americare has already delayed this Court in
addressing the question of who has voling control of InteHink’s stock. [ff the Phaenix gnd
Americare cases remain in Dclaware, filings by operating subsidiarics could follow,
compromising this Caurt’s ability to proteet Interlink's going-concem value. Tl!is, in tum, could
impair Interlink’s reorganization. Considerihg that Phoenix and Americare are holding
companies, and considering how little has occurred in their Delawarc casc, there can be no doubt
that the potential impact on [nterlink of those cascs renraining in Delaware weighs in favor of
their transfer to Texas.

c. Arguments of Phoenix and Americare

Phoenix ‘snd Americare make four ﬁrgumgnts in favor of the Delaware venue. In
the Phoenix Motion, they suggest thefr creditors would prefer their cascs to procecd in Delaware,
but the Court has been presented with no e\;idence of this preference. They point to the
delerence that should be Eiven to a debtor's choice of venue, but that would seem 1o matter lmle

when a court is dealing with holding companics witheut aclive business operations. The Phoenix

Interlink Memorandun Opinion and Order . : Fage 18 ;
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Motion also argues (primarily with regard to lnltcrlin‘k's venue) that the law of the Third Circuit
may provide advantages as opposed 1o that of the Fifth Circuit (see footnote § ahbove). Even
assuming it is appropriate for this Court to decide ® venue issue on the premise that & debtor
should not be hurdened by case law binding in this district, it does not appear that any advantage
would accrue to Phoenix or Americare by r'easoh of Third Circuit law in this area.

Finally, Phoenix and Ameticare 'note they have retained professionals closer {0 Delaware
thun Texas. Yet Amcricare has been ably represented in the Interlink case by two fimms in
Texas, Moreover, Phoenix clearly is familiar with lawyers in the Dallas-Fot Worth trea, as
three of its 20 largest creditors are law finms with & major presence here. Finally, as noted
above. Fort Worth is wasily accessible - perhaps more so than Wilmington. Present bankruptey
counsel for Phoenix and Americare would find it casy to travel to this Court and may be certain
ol recciving a warm welcome.

Phocnix and Americare argued on September 4, 2002 that delenninat.ion of the venue
issue should be deferred until the Court decides whether Intrepid or Americare should vote the
Interlink stock. While that suggestion has surface appeal. it simpi y is not practical. Pmec&ings
in Texas ¢could be affected by further filings in Delaware, and the issue of venue, for the sake of
all parties, is better set to rest now than later.

V. Conclusion and Order

For the foregoing reasons, the Court .concludes that the intercst of justice and
convenienoe of the partics is best scrved by administration of the Interlink, Phoenix and
Americare cases in the sumc court.  Gjven the nature of the dobtors, the location of their
businesses snd the stage ol proeccdings, that count should be the bankruptcy court for the

Northern Distriet of Texas. It is, thercfore,

Interlink Memorandum Opinion and Order Page 19
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ORDERED Lhat the Phoenix Motion is DENIED; and it is further

ORDERED that the relief sought in the Interlink Response is DENI ED; and it is further
ORDERED that the HHS Motion is GRANTED: and it is lurther

ORDERED that venue of the Americire Management, Inc., and The Phoenix Group
Comoration chapter 11 cases is transferred from the District of Delawarc to the Nortthern Disirict

of Tcxas, efTectives ag of the entry of this Onder.

Signed this the &% day of September 2002,

HALRL LYNN, -
UNITED STATES BANKRUPTCY JUDGE
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